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AUTOSURAINCE AGENCY, INC.
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For Appellant : Oville R Vaughn, dttorney at Law
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Conmi ssi oner; Hebard |?. Smth, Asso-
ciate Tax Counsel
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‘ This appeal is made pursuant to Section 25 of the Bank and

Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
amended) from the action of the Franchise Tax Comm ssioner on.the
protest of Autosurance Agency, Inc., to a proposed assessnent of
addi tional tax, the tax having been reassessed in the anmount of
$481.09, for the taxable year 1942.

_ Appellant, a Nevada Corporation, engaged in business in
California as an insurance agency. The asSessment here in_ ques-
tion resulted from the action of the Comm ssioner in reducing from
$625 to $75 a deduction clained by Appellant in its return o
income for 1941 for a Federal capital stock tax (inposed by former
Section 1200, Internal Revenue Code) paid in that year and in
including in its gross income for 1941 the amount “of &11,477.26
representing insurance comm ssions received by Appellant but re-
arded by it as unearned at thst time and, therefore, exeludible

. rom that” i ncone.

APpeI | ant evidently considered the amount of the Federal tex
Ba ment deductible in its entirety under Section 8&(c) of the
ank and Corporation Franchise Tex Act, which provides for a
deduction of "taxes or licenses paid or accrued during the incone
year...", wWth exceptions-not material here. apnellant has not
furni shed us any evidence, however, respectlrgjg the payment of the
tax and the action of the Comm ssioner in reducing the clained
deduction therefor to $75 must, accordingly, be sustained.

~ The Appellant contends that the Insurance Conm ssioner,

acting pursuant to Section 1730 of the Insurance Code, required

it to establish a trustee insurance bank account for the deposit

of all gross insurance premuns received, that it conplied there-

with, and that! therefore, any anpunt deposited representing un-

earned commi ssions (presumabl’y the i@ll,h?%zéh.was not incoire and
. "cannot be included as a neasure of the franchise tax under the

fBaInIk and Corporation Franchise Tax Aect." The Section reads as

ol | ows:
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"1730. A1l funds received by an insurance agent,
broker or solicitor, life agent, surplus |ine-broker
or nmotor club agent as premum or return »remium on
or under_ any policy are received by such agent, broker
or solicitof in his fiduciary capacity. Ay agent,
broker or solicitor who diverts or “a»propriatessuch
funds to his own use is guilty of theft and punishable
for theft as provided by law,*

In a Bulletin (1o, 17) sent out to all insurance agents in
Sept enber, 1941, the Insurance Conmi ssioner cautioned all con-
cerned agai nst V|0Iat|n% Section 1730, and, as one nethod of
conpl ying, recomended the opening of accoqnt? of the kind
establ i shed and naintained by APpeIIant. Ee further suggested
that comm ssions be wthdrawn at the time of forwarding the in-
surance conpanies their share of the prem uns, retaining, however,
anadequate sumin reserve for the discharge of any liability for
the return of prem uns.

The Comm ssioner asserts that the establishment of a reserve
for unearned commssions is not mandatory and thah t he mnrdhng oL
the Bulletin is merely advisory. Even assumng, however, that the
Statutory provision and the Bulletin support Appellant in its View
as to the necessity for establishing and maintaining a trustee
account, Appellant has not cited and we are unaware of any pro-
vision in the Bank and Corporation Franchise Tax Act permtting
t he exclusion of the so-called unearned conm ssions by insurance
agencies. There is not, accordingly, in our opinion,” any statutory
basis _for the exclusion for, as stated in Choteau v._Barnet, 283
U.S. 671, »The intent to exclude nust be definitely expressed,
where, as here, the general |anguage of the act levying the tax
I's broad enough to include the subject-matter."

Irrespective of any trustee account requirement, any portion
of a premum received by Appellant during 1941 constltutln% its
comm ssion for the witing of a policy was includible IN 11S gross
incone for that year, notwthstanding any contingent liability to
refund any or all of the aremium in the>event of a subsequent
cancel lation.  Pertinent in this connection is the follow ng
| anguage in Brown v, Helvering, 291us.192, a matter simlar to
the one at hand on its facts and issues and involving the :.
deductibility from the gross incone of an insurance conpany general
agent doing ‘business in California of the amount of a credit to a
reserve for unearned commi ssions:

"The overriding comm ssions were gross income of
the year in which they were receivable. As to each
such” conm ssion there was the obligation-a contingent
liability-to return a proportionate part in case of
cancel lation. But the nmere fact that some portion
of it mght have to be refunded in sone future ¥ear In
the event of cancellation or reinsurance did no
affect its quality as incone,..."hen received the

general agent's right to it was absolute. it was

under no restriction, contractual or otherw se, as

to its disposition, use or enjoyment." 291 U'S. at page
199.
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— ey anmy  qms  wwee

Pursuant to the views expressed in the opinion of the
Board on file in this proceeding, and good cause appearing therefor,

| T | S HEREBY orDERED, ADJUDGED AND DECREED, pursuant to
Section 25 of the Bank and Corporation Franchise Tax Act, that
the action of Chas, J. McColian, Franchi se Tax Comm ssioner, on

the protest of Autosurance Agency, Inc., %o a-proppsed assessment
of additional tax, the tax having been reassessed in the amount

of §481.09, for the taxable year 1942 be and the sane is hereby
sust ai ned.

Done at Sacranento, ¢alifornia this 15th day of February,
1949, by the State Board of Equalizati on.

Wm. J. Bonelli, Chairman
J. H., QUi nn, Member
J. L. Seawell, lMember

ATTEST: Dixwell L. Pierce, Secretary
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